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Clemoranduir 76-487
Subject: Study 63.70 - fividence (Evidence of llarket Value of Property)

Attached to this memorandum is a draft of a tentative recommenda-
tion relating to evidence of market value of property (not just eminent
domain and inverse condemnation actions), prepared in accordance with
the Commnisslon's decisions at the September 1976 meeting. The staff
requests authority to distribute the tentative recommendation in nimeo-
craphed form for comment.

The staff proposes to send the tentative recormendation not only to
persons on the Comnission’s eminent domain mailing list, but also to
appraisers, tax assessors, inheritance tax referees, insurers, persons
who have requested tentative recommendations relating to evidence, and
other persons vho might be in a position to evaluate the impact of ap-
plying the eminent domain valuation rules to other fields.

The staff notes that in the tentative recommendation it has not
dealt with one problem that the Commission requested the staff to deal
with separately~-simplification of the structure of Revenue and Taxation
Section 4986 and suspension of taxes on property taken by eminent domain
as of the date of possession, This is a complex problem that the staff
needs uore time to deal with. Also, the staff proposes to work in the
matter of suspension of taxes in inverse condemnation cases at the same
time, pursuant to the Commission’s directive to reactivate the inverse

condemnation study.
Respectfully submitted,

Hathaniel 5Sterling
Assistant Y¥xecutive Secretary



LETTER OF TRAWSHITTAL

The California Law Fevision Commission tentatively recommends that
the bvidence Code rules relating to value, damages, and benefits in emi-
nent domain and inverse condemnation cases be revised and extended to
all cases where the market value of property is in issue. A copy of the
tentative recommendation is attached.

This tentative recommendation is being distributed to interested
persons and organizations for review and comment. All comments recelved
17111 be considered when the Commission determines the recommendation, if
any, it will subuit to the Legislature, The Commission would appreciate
recelving your comments on the tentative recommendat lon by riarch 1,
1977. Comnents may be sent to the California Law Levision Commission,

Stanford Law School, Stanford, California 94305.



TENTATIVE RECOMMENDATION
) relating to
EVIDENCE OF MARKET VALUE OF PROPERTY

Background

‘he Caiifornia Evidanca Code provisione ralating to value, damages,
and benefits in eminsnt domain wad inverse condemnation caaasl were en-
acted in 1965.2 These provisions were the result of recommendations of
the California Law Revimion Gommiusion3 slthough they were not ultimate-
ly snscted on Commission recommendation.

The Bvidance Code provisicns rzlating to value, damages, and bene-
fits in eminent domain and inverse condemnation cases have been the sub-
ject of extensive review amd comment eincc thelr enactment, They have
been discuesed in law review urticlaa# and traatises,5 thay have been
conslderad in & national mpnograph,a and they have baen the subject of a
thorough questionnaira distributed among prectitioners by the Law Revi-
sion Commisaion.

The Comsission hae reviewsd the Evidence Cods provisions and has
determined :“het a number of changes are desirable. These changes are
discuseed below.

1. EBvid. Code §} 81D-822,
2- C&l. Gtﬂtﬂu 1955, Cha 1151; § &b

3, See Recormendation and Study Ralating to Cvidence in Eminent Domain
Froceedings, 3 Cal, L. Revirion Comm'n Raports at A-1 (1960).

4, Bee, @.g., Carleon, Statutory Rules of Evidance for Eminent Domain
Proceedinge, 18 ilestings L.J. 143 (1966); Whitakar, Real Property

Valuation im Califoraia, 2 U.B.F. L. Rev. 47 (1967).

5, GBee, g.g., Matteoni, "Just Compensatior," in Condamnatlon Practice
in Californdas, 54 4.25-4.51, at 57-74 (Cal. Cont. Bd., Bar 1973);
Dankert, "Com.emnation Practics Handboolk,” in 14 Californias Real
Estete Low and Fractice, #§ 208.01-309.42 {1976); B. Witkin,
California Evidznce $3 440-447, et 397405 (2d ed. 19667.

6, Ses Highvay Resaarch Beard, Hulee of Compeneability and Valuation
Evidence fou Highway iand Acquisition (1970).

7. The que:tiotinairc rasulta waro analyzed In & consultant's report
dnted March 24, 1977 (unpublished).




Application of Lvidsuce Coda Provinlons
The provisicne of the Evidence Dode welating to valustion of prop-

erty epply only to cminen: domain and invetrse condeimnation pruceedings.a
Other actions involving the velustion of property, with a few limited
exnaptiuna,g are governed hy came ilaw. It kes been suggested by several
comrentetors that the emlnivat domain veluation proviaiona could be
equally well applinmg to the otiier scziuna.m
The sajor ereco of litigatden, other thin eminant domein end in-
varse condetnatlon, whare tho determination of property value is impore
tatit include property toxation and inheritence taxation, breach of
coutract of palz of property, fraud in sale of pruperty, damage or
injury to propecty, and merital diesclutlon and division of property.
In each of thes: sroams, the eriticel doterminaticn de the "“rarket value"
of the prrperty.l1 Thicz is &luwo the determinziion in en eminent domadin

B, Evidence Cods Scotion 310 providas, "him srticle is intended to
provide spacizl rulsn of avidescs applicablc otily to eminant domain
and invares ceondmantion procsedings,"

9. See, 8,7., Com. Cole §9 2723, 2724 (peoof of mavket price in cases
involving s-ls of goode).

10. In Carleca, Stefutnrr Rulas of ivldence for Eminent Domain Pro-
ceedingn, 18 Hegeings L.d. 103, 166 (1986}, 1t wes seld:

In ary wvauk, rbon le@ Queinion Oremicoion ond the leglalature
should cousidsr legiolaczizn aking the Evidence Code provi-
sions applicable to sll 2etlone and opcclsl proceedings in-
volviug tha veluainifon of resl vroperty.

And in Whitekor, real Pronscty Yaluation in Califcrnia, 2 U.8.F. L.
Hav. 47, 58 (iYC¥Y, 14 van "ﬂiﬁ

But Lf che ctordsrd veiua fov nurpoges of cminent domain ie
ths #oma se valur for puepuste of renl proparty taxation and
ifabaritance texatio., ue reason appeers why the evidentisry
rulos for daterudaisn vilue =hould be limited to eminent
aergin ool dnvorse cendednetion coced,

2. des, .3, Cel. Const., &rt. XITI, £ 1, snd Rav. & Tax. Code §§ 110,
110.5, 40% (uer of "fadr zeveet veluw' or "full value for taxation
purpoass) s Rav, & Tax. Sode 4% 12311, 13951 ({aheritance tex based
on Mmarhol valus” of pronoeiyl; Cdvil Cede & 3343 (measure of
doreges ir frooad Laved op "acluven ealue” of property); Ilus. Code
B 2071 (fire fuevrsus nevnie lors to thae axtent of "the actual
cagh valun” oF ¢h: preomity),  "ha creaa seve uniformly interpreted
thies warying steisvde to mese “warkes vaiua." Bee, e.g., Dalux
Hoted, inc. v. Loupty of San khcéa. 45 Cal.2d 546G, 561-562, 290
B,2d 546, 554 (1953) {prowmrty taua)y Guiid Winerifee & Distilieries

g
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ot invarse condemnuiion proceeding.””

Thea lack of ééﬁ:ututﬁ standards of evidence for the valuation of
proparty in erasds othet than waizent dovain abe Inverge condemnation has
created & aumber of problmus. The same beele factius! question=--the
determination of warker value of propectr--ir governed by different
rules of avideics depe:uding upen the fvpe of caan in which the question
lrineﬂ.lﬂ It sdditlon to the inaguity ocaated by such a schewme, confu-
sion amocng appreilserc end attorneya, ~r well ae omong the courts, is
ganerated by tile existence of uultiple ﬂtamard&.i1 Angd the lack of
clear statutory stunderds in cmeos vvhare the market value lesue 18 not
frequently iitigeted poses vesl problems for the parties and the court.15

One solution adopted by the courts has been sdmply to follow the

astatutory evidencu rules io cenes other thin cminert domain end inverse

v. County of Freena, 5) Cal. Ann.2d 182, 187, 124 Cal. Rptr. 95, 99
(1975 (property taw)s Uaics 041 Oo. v, County of Ventura, 41 Cal,
App.3d 432, 436, 116 Cel. Rpzu. 13, 1€ (1974) (propuerty tax);
Campbell Chain Co. v, Couniy of Alemoda, 12 Cal, App.3d 248, 253,
90 Cal, Rpir. 501, 504 (1979) (property tex): Estate of Rowell, 132
Cal. npp,2d 421, &2%, 282 ?.24 163, 168 (1955) (inheritance tax);
Bagdasarin v. Graguoa, 31 Cel.2d 744, 752-753, 192 F.Zd 935, 940
(1943) (freud demapes); Pappar v. Unlerwssod, 63 Cal. App.3d 698,
706 n.¥, 122 Cal, Bptr, 342, 349 n.7 (1875) (frcud demages); Jef-
forson. Ins. Co. v. 3upevior Court, 3 Cal.3d 39B, AD2, 475 P.24 B8O,
882, %0 Csl, Bptr. H0E, 51D {l??ﬁ? {(fite inmurance).

12, E.,g., Code Civ. Proc, § 12674,310 {(massur: of compausstion in emi~
nent domain le "fain wochet valun' of property;.

13. Bee Carlson, ftatutory Pulzs of Evidance for Zsinent Domsin Pro-
ceedinge, 18 Hartfnme L.J. Lo3, (AL {1906).

14, BSee id,
15, Bea, f.g., o re Naceiage of Toll, 55 Cal. App.2d 062, 368, 126

Cal. Bptr. 305, 310 (19¥0):

We recoguise thet neation 4807, necdivisioca fa) of the Family
Law Aci raquires san egusl divialou of comiaunity property, and
that the triei courl, theretors, ie reguized to make apacific
findings concerning thu anature and valvae nf all ceeats of the
pavtiaz telere the court. . . . Heithsr the FPemily Law Act,
ner the disislonsl Tevw of chis etate reiating o community-
proverty divisivr, offore any pesiédicgiar puidance &8 to how
the valuz of = dlouted raal propovty vecat should be ascet-
cained,




condam:mtiun.lﬁ In vha cepa of In rg har.iage gﬁ_?wibii’ for example,

the court wap confronbod with che fuavtuul questlon of the value of e
particuler maset involvad in r coetundty properiy division. In the ab-
sence cf applicebin ststutery amd dacluional ruies of ayidenca, the
court sought guidance f{rot the Dvidsuce Code provieions snd “he condem-
nation cages construlng thum&lﬂ

The Law Revipion Comwinsion raoovwmendis that the Evidence Code rules
applicable tc emineat dotimiu and inverse condemoation caszes be axtended
to inciude gll cgnsp not vor eovsrtel by statois where thate im an lssue
of tha "merkot wsluve" (or its ocguivelant) of property. The Zvidence
Code rulae gre suificieutiy genzeul fn scops, and ouflicisntly liberal
in their adwmission nf gll recpgnized voluation tzzhniquea, to justify
their use i 61l aveam identifled by the Nowaizsion.

Brousd appiicaticu cf the statutusy evidence rules will to some

L

extent change maiating cans law.””  Uowavet, the courts have appiied

16, This has been zurgeated In ca loon, Statutory Kules of Zvidence for
Eminent Domrin ﬂrﬂtﬁﬁiimﬂﬁn 10 Hastiusnt Led. 143, 146 (19673t "It
sy walli pu LAt tha trdal and appoliate courts wlil want oniform-
ity ond may wall follow the nov avjterr vuler for all cudes in-
volving the valuation of zoal prepescy.’

17. 53 Crl. App.id 562, 1126 nel, #ptn. 10n (1975]).

18, Bea Ip xe iareieje of fetlh. D2 Qi Lon Od BEE, DSH-3TL, 126 Cel.
Rper . 106, 210315 LiB/h7.  The sovrf timiecly keld scme of the
Svidoces Code proviniran 0t :: enoindag 4a o orienl dissolution

cuse. Ed. ac B7L, 10 Onk Spe. sp D1,

19. or exeumple, one 25 i -a’trni sad ractrring cvestione in velua-
tion ceped ie whetlier svidanue of nilips pricas of compsrable prop-
erty should be edmlicrld on glweet sgscisution o rhow the velue of
rhe proparty it quzasien. Celifeendn poroitc sdimiseion of compars-
ble salcs whers paocowal ooserdy io clwewrned.  Yee, g.8., Foreman
& Clark Corp ¢. Failun, 3 541‘Aa a47,, Bub, 479 7,24 362, 369, 92
Cal. Apir. 167. 162 21%7.,, %, Within, Celifornia Dvidence § 361,
gt 321 {2d ed. 19363, Mamio panl propety Lo concsrned, californis
parmicn seniseicn of '~“r""*.ﬂ oulen g coges other than condemna=-
tdob ceaes. Suwe In ra Macelage of Yolk, 53 cal. App.3d 362, 871,
126 Cel. Bour. 300, 312 (17¥SY, It i da che cree of condemna*ion
igw that the made bep.lor ovar che qaogonon of admia&lbiliﬁy have
been Fourint in Catifornde.  Eoe hltrest, 2osl Stonerty Valuetion
in geldfornde, % ULE.F L wx. L7, FU-03 TTaTY,

ey on divect examina-
“mﬁnzvy i sodaraation cases.
Sfommia Soprone Courk by a

S

Bafore 1&5’ bl
tion cepocarnipg selon
id. at 72, o 1857,

f



many of the baesic prineipled apeilcsb.s o smineai domait cases In the

othar sress where vaiuvailon iz inportant., particelerly in property

. . PLx A .
taxatlon and inberitsoncs fdxat o, wwd the bensfit of eliminating the

axisting uncertsiaty by havisg 2 vitiorm set of rules of evidence appli-

cable to all proparty velusciona fer sutweighs any fnconvenieuce of

ninot chaoges In ﬁmiﬁtigg cagg L raled.

S PUPIPRPSEEI S ISR RSP SR -

20,

four-thiee majfority uiar=dea riw awclostonsry rule gz Mcontiary to
logic" aw' Lnid that prices poid for similer property in the vicin-
ity were admiseible on direct examingiion wichin the discretion of
tha tirial zgukt. County ¢f Los sngoles v. Faus, 48 Cal.2d 672
676-HK0, Fii 8. 24 635, S3T-ERE 1BEDI.

Shartly piter Foup, e GCalaiomnisa bLaw Reviaion Conmission

recommendnd legisistion tn Ximit vainstion evidence in condemnation
cuges to mupert opinion cesiimeay, but Lo allow the expart witnese
to gicte on uL?rcL praminerion thr Fucte sod deca upon which hise
opinion s based . . . For the limited purpose of showing the bamis
for his ovinien . . . .7 3 Cel. L. Revision Coma'n Reporta at A-9
(1961}, 1% war the GCopmisalen’v view that, by thue 1imiting the
purpnee of rrcae svidence, the wngainii ity of srolongation of trial
and tha maiking of an award Far shove or below the rangs of axpert
opinion of ~alue wouid Le aveieed.  Td, at A-G,

A witdmstely esaciad, Veadenve Lode fappions 213, Bl5, and
Bl6 adept the rule of liuitsd aduiasibhility for condemnation cases
as recommended by the Comnd-zion,  Thue vulve of property in auch
cenes agy be Lhﬂ%ﬁ enly by opipise uasiluony of expert witnesges ot
of the uvwnee of the oroperty. BEwid. Jode § 1%, Evidence of gsles
of the aubliect propart} av of comporabls ealed (8 admissible on
divect exaninaricn but only for the purjuse »f =xplalning the
vitness! opinicn., Sfeo Bvid. nede 8§ %1%, 3i6; Carlson, Statutory
Rules of Bvldorce {oi Swinent Dumain Pro eedinga, 18 Hastings L.J.
143, 147 (i965;. Toue, eiter heering suco evidance, the Jury ie
jastructed ro conafdes 1t Youly for the limited purpose” of ena-
Lling it “te unaafaiamﬁ g wedgh che tes fuony of the witnesses as
to thelr opicion’ of velue & o r2hurn 8 verdict within the range
ﬂf rhe espert cyiniens 3f value. WAST 1L.AU ’19?5 Rev,},

The appilcation 20 £he evideriieary roles of Bvidence Code Sec-
vdona 810-022 to all capen #here the vaive of property is in 1ssue
{excapt onwan al*andy coveorad by acspuie--see Com, Code §% 2723-
2734) wosld apply the rule of flmitas admissibility to such cases
and would Eiwe chutge the rule of Foreman & Clark Corp. v. Fallon,
aupre (perscnal property). in re Marrlae of Tolh, puprs (real
property), ami aimilar canes, T mawing *hic “zrommendetion, the
Commiasict 1e ~f e view that the bescfite (o be galined by having
g unlforn pel of wideaninty raicﬁ stbwelgh sny disadvantage in
regtrictiug the vile of adaiseioiltty of comparable saleg where,
for axample, Dunnible perpons . praneriy i cotseerned,

fiea thitaker, Real Prepecio Yalusglow in Cullforsfs, 2 U.S.F. L.
Rev. 47, 101 (7365, 3.



Testimony Ly Owner

Although gencrally the velue of property may be showm only by the
opinion of an expert witsess, Evidence Code Section 313 permits the

owner of proparty to give an opiniecn ar to 1ts value, This provision
ahould be reviwed to make clear tnat not ouly the fee owner, hut the

owiter of any conmpensable iunterest {a che prowerty. msy testify as to its
valua. This 18 important In eminen: domalo procesdings since, 2n a
bifurcated trial, the owner of an {aterest in the property may find it
necesgary to testilfy sa to the value of the entire property in order to
eateblish the veiue of his iﬂtvtuat.zi

The right of the owmer fo give an opinion as to the valuve of prop-
erty haa beett construed to refcr uniy to natutal persovna. Wiere the
owner is a corpuration, for instonce, 4 corporate representative may not
testify unless he {8 ctherstise nuslified as an uxpertﬂzg This trule
should be chsnged. Whure the property s owned by a corporation, part-
nership, or unincorporated sssoviatien. an officer, employee, or partner
designated by the cwner chould be permilted to give an opinien of the
value of the property If the desipnes le knowledgesble as to the char-
acter and use of the prmperty;zg e will onahle the amall organiza-
tion to give adequate Lestimony o: *o che vaRiue of ite property 1in cases

where 1t might not be able tr afiord che cost of an expert.

Admiesibillty of Cowparable Sales

A witneas mav, Iin appropriate casews. ety or cales of comparable
properties as a baels for sm opinion of ths velue of pruperty.za Ex~
perlence under this rulc vevesls Thei the regriremen: of corparabllity
has been ton nerrowly coustrued by some ccvicn so that saies of compa-
rable propertiea that covld be fairly constdoved ar shedding light on

the value of the nroperty being velied heve hzep tuled inadmissible.

esraamerrd

21, See Code Civ., Proc. § 1280.270 (procedure where thers mre divided
interests).

22, BE.R., City of Plessant KLl ¢. Vitst Hamptise Church, 1 Cal. App.3d
AL, 41I-412, B2 Cal. Fptr. i, 9 (1969,

23. Bection 1103¢s3{17 »f the !niform danent Domain {cde rortalns a
gimllar provision.

24, Evid, Code § Bl&.



The Commissisn rscomsends that the courte be encouraged te permit
gn axpert wiitneso wide discretion in the selection of aales. It i3
better to have all relevent svidence availeble to the trler of fact than
to have insufficient evidence. 7Tha degres of comparshility of a sale
should affect the weight, ratiher then the admisaibility, of evidence of

23

the sale, To this end, the righi of full cross—examination voncerning

comparable sales should be preserved.

Capitalization of Jincome

& witness mey, in sppropriete =eses, vely on tha capltalizec value
of the rente attributable itc the property as improved with existing im-
provemeutm 83 a basia for an opinior of the value of the praperty.zﬁ Inp
many cases, however, the propetty may not be improved for its highest
aud best uee o het uee of a capitelizetion of income tachnique does
not yield an accurate estimuste of market velus. 1In most ceses, this
drawback is aurmountable since there are usuaily other more reliable
valuation techniques avnilsble, uctably nee of umevket data or compsrable
gales, lowever, in some cascs, there mey he no Televent mavket and
hence no markat deta £t the ptoperty. Tuls 1s particularly true in
case of special use or special purporn propersties.

To alleviace the problems thai wccur in valuing thie wederiamproved
property for whish there is no warket data, tne Commission recommends
that, where there i1s nc raievant markelf lor the orepetriv, the cepitali~-
zation of income approsch be petaitred as a basis for vaiuing the prop-
erty sa if 't ware improved For itz highest and best uee, whethor or not

it im presently so {improved.

Admiseibility of Unpald Taxes

Evidence Code Secrinn B22{~} prrmits .ousidcration of “axtuasl or

eatimated taxes” for the purpoue of cap.teldzetion of ircome. However,
Revenue and Taxation Code Sectinn 4586(b) prohibits mentfon of "the
amount of the taxes which meyv be due o~u the preperty,” The relationship

betwean these two provieiooa has caused eome conlurion in practice.

25, Of course, if the mxperi witnese yafare o saled whick are too
remote, they are subject to & wotlom Lo atvike and the jury should
be instructed to disregard them.

26, Evid., Code § 819.

]

t
/



The apparent cucfli~t becween the two provisicns ie resolved by ob-
petving that the Revenue and "exenior Code provielea relates only to
manticn of snpeid 5&&Eﬁq2? The Commiseion dalieves that this distine-
tion should be made clear, howovar, by teloeeting the taxution provieion
to the Evidence Gode. The languagr of Kevanue and Taxation Code Section
4986 (b) concerning mistrisl shruld be deleted. The general rule will
thue apply, which gives the cour: discration 1o declare a wletr{al when
evidence has been presented which (¥ insdmianible, highly prejudicisl,
and cannot be corrected by an gdwonliion to the jur}r.28

The Evidence Code provieion should also be smended to meke clear
that it is ineppiicahie 1 cases where the ultimate Llseve is the as-

sepsed valuation of property,

Admiesibility of Sele or Exchange

It is tmproper for & veiustion witnesee to give en opinion aa to the
24

value of property cther than that beliag velued. A particular applice-
tion of thie rule is to trades or exchszngen involving the property being
valued since a determiuvation ef the value of the property depends in
part upon the value of the property for which it %e traded or exchanged.
The Commiasion recommends that the statute make clesr that transactions
{nvolving the trade ot exchonge ni proparty are not a proper basis for

an opinion se to the value of =he property.

The Comsisricn’s recommendations wiwld be effectuated by enactment

of the following meapure:

27. S8as Carlson, Stavutory Buigs of Pvidsnce for Eminent Domain Pro-

ceadings, 18 Hastings L.J. 143, 157 (19063,

28, See Wolford & Endicoti, "Motions uring 1r1&1" in California Civil
Procedure nurina Trial, §% 13.81-13.63, ac 372-373 (Cal. Cont. Ed.
Bar 1960); 4 5. Wickiw, Califorsia Erccedg;e Trial & 130, ot 2954

(24 ed. 1971%.
29, Evid, Cede § 822(d}.

30. 8ee People v. Reardon, 4 uai.}é 507, 5i5-5i6, 483 P24 20, 26, 93
Cal. Rptr. B%2, 858 (197]

31. Section 1113¢5) of the Uniforw iminant Dowmain Code containes a
similar provielon, -




10/158
An act to amend the title of Article 2 (commencing with Section
810) of Chapter 1 of Division 7, and to amend Sections 819, 811, °12,
R13, 816, 817, 819, and 822 of the Evidence Code, and to amend Section
4686 of the-Revenue and Taxatlon Code, relating to evidence in the

valuation of property.

The people of the State of California 4o enact as follows:

Evidence Code §§;310-822 Title (amended)

SECTION 1. The title of Arcicle 2 (cﬁmmencing with Section £19) of
Chapter ! of Dvision 7 of the Evidence Code 1Is amended to read:
Article 2, Palues Bamapess and Penefies in Emtuent Bomain
and %ﬁvefﬂe Condemnatien Cases Evideﬁce QE

ilarket Value of Property

104159

Evidence Code § 810 (amended)

SEC. 2. Section 810 of the Evidence Code is amended to read:
810. This article is intended to provide special rules of evidence
applicable enly €e eminent demsin and inverse cendemnation preceedings

to any action in which the value of property is to be ascertained .

Comment. Sectlon #10 is amended to remove the limitation on ap~-
plication of this article to eminent domain and inverse condemnation
proceedings. This article applies to any action or proceeding in which
the "value of property’ is to be determined. 5See Section 811 and Com-
ment thereto ('value of property' defined). See also Sections 105 and
120 ("actilon’ includes action or proceeding). It should be noted,
however, that--where a particular provision requires a special rule.
relating to value—-the speeclal rule prevalls over this article. See,

e.g., Com. Code §§ 2723, 2724.
-0
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Evidence Code § 811 (amended)

SEC.-B. Section 811 of the Evidence Code 1s amended to read:

311, VAs used 1in fhis article, “valué of property’ means the ameunt
of ujﬂéf compensation’ e be aseertsined under Sectfon 19 of Artiele I
ef £he State Cunstiterion and the ameunt of values damapes and benefdes
o be aseerteined uwnder Articles 4 {cvemmencing with Seetien 32633133

and 5 {eommencing with Sectien 1263:4103 of Chapter 9 of Fiede 7 wof

Bare 3 of the Sede of €ivit Preeedure market value of property or its
equivalent .

Comment. Section 811 is amended to broaden the application of this
article to all cases where a market value standard is used. These cases
include, but are not limited to, the félidwing:

(1) Eminent domain proceedings. See, e.g., Code Civ. Proc. § 1263.310
(rmeasure of compensation 1s fair market value of property taken).

(2} Property taxation. See, e.g., Cal. Const., Art. XIII, § 1, and
Rev. & Tax. Code §% 110, 110.5, 401 (property assessment and taxation
based on fair market value or full value).

(3) Inheritance taxation. See, e.g., Rev. & Tax. Code §§% 13311,
13951 (property taxed on basis of market value}. |

'(A} Breach of contract of sale. See, QJB;A_Cbm.VCodeA§§ 2708, 2713
(méasure of damages for nonacceptance or repudiation 1s based on market
price). It should be noted that, where a particular provision requires
a special rule reléting to proof of value, the special rule prevails
over this article. See, e.g., Com. Code §§ 2723, 2724.

(5) Fraod in the purchase, sale, or exchange of property. See,
‘e.g., Clvil Code 5§ 3343 (measure of damapges based on actual value of
property). ' :

(6) Other cases in which no statutory standard of market value or
its equivalent is prescribed but in which the court is required to make

a determination of market value, such as cases involving damage to
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property, sale of property, marital dissolution proceedings, or other
valuation or appraisal of property. application of this article to
marital dissolution proceedings changes the rule of In re Marriage of
Folb, 53 Cal. App.3d 862, 371, 125 Cal. RPptr. 306, 312 {1975).

-It should be noted that thils article applies only where the market
value or its equivalent of property 1is to be determined. In cases in-
volving some other standard of walue, the rules provided in this article

are inapplicable.

10/161

Evidence Code_g‘ﬁlz {amended)

SEC. 4. Seétioﬁ 812 of the Tvidence Code 1s amended to read:

812. This article'ié not intended fc alter or change the existing
substantive law, whether sfa;utory or decisional, interpreting Eiusf
compensation- #8 nsed iﬁ Seéfieﬁ 19 of Artdele I of ﬁhe SEake Eéﬁsti;
tﬁeiea é!i€ECIECEEE Ufady mawket valuwes™ Udomapges~ oF ﬂbenefiéﬂ as used
in drtieles 4 {eamméneing with Seetion 126373103 and 5 feommenedmsg with
Seetion 1363+430% ef Chapter 9 of Titde 7 eof Pars 3 eof the €aée‘af

'

€4wt3 Precedure the meaning of "market value” or its equivalent .

Comment. Section 812 is amended to make clear that nothing in this
article affects the substantive meaning given the term ''market wvalue’
(as used, for example, in the statutes relating to inheritance taxation)
or equivalent terms such as "market‘price” (breach of contract of sale),
“actual value” (fraud in a transactiom), ' full value" (property taxa-

tion), fair market value" {(property taxation, eminent demain), or “‘just

LI | I

compensation, ﬁamage;' or "'benefit"” (eminent domain).

10/162

Evidence Code § "13 (amended)

SEC. 5. Section 813 of the Fvidence Code is amended to read: . -

813. (a) The value of property may be showa only by opinion of:

-11-



{1) Witnesses qualified to express such oplnions: and

(2) The owner of any right, title, or interest in the property ex

pfaperfy tuterest being valued ; and

(3) An officer, employee, or partmer designated by a corporationm,

partnership; or unincorpcrated association claiming any rirht, title, or

interest in the property being valued if such person is knowledpeable as

to the character and use of the property .

{b) Nothing in this section prohibits a view of the property being
valued or the admission of any other admissible evidence (including but
not limited to evidence as to the nature and condition of the property
and, In an eminent domain proceeding, the character of the improvement
proposed to be constructed by the plaintiff) for the limited purpose of
enabling the court, jury, or referee to understand and weigh the testi-
mony given under subdivision {(a): and such evidence, except evidence of
the character of the improvement proposed to be constructed by the
plaintiff in an eminent domain proceeding, is subject to impeachment and
rebuttal.

Corment. Section 813(a)(2) is amended to make clear that not only
the fee owner of the property, but any person having 2 compensable
interest in the property, may testify as to the value of the property or
his interest therein. Cf. Code Civ. Proc. §§ 1235.179 ("prbperty“
defined), 1263.010 (right to compensation). This 1s consistent with
Code of Civil Procedure Section 1260.220 (procedure where there are
divided interests}.

Paragraph (3) 1s added to Section 813(a) to make clear that, where
a corporation, partnership, or unincorporated assoclation ouns property

being valued, a designated officer, employee, or partner who is knowl-

edgeable as to the character and use of the property may testify to his

.
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opinion of its wvalue as an owmer, notwithstanding any contrary implica-
tions in City of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d
384, 82 Cal. Rptr. 1 (1969). ‘llothdng 1n paragraph (3) affects the

authorit? of the court to limit the number of expert witnesses to be
called by any parcy (see Section 723) or to limit cumulative evidence
{see Section 352).

"10/163

Evidence Code § 816 (amended)

SEC. 6. Section 816 of the Evidence Code 1s amended to read:

a16. (a) When relevant to the determination of the value of prop-
erty, a_witness may také into accouﬁt as a basis fqr his opinion the
price and other terms and circumstances of any sale or contract tp.sell
and purchase comparable property 1f the sale or contract was freely made
in good faith wichin a reééonable time before or after the date of
valuation. |

{b) In order to be considered comparable, the sale or contract must
have been made sufficlently near in time to the date of valuation, and
the property sold must be located sufficlently near the‘property being
valued, and must be sufficiently alike 1n respect to character, size,
situation, usability, and improvements, to make It ¢lear that the prop-
erty sold and the property being valued are comparable in. value and that
the price realized for the property sold may be fairly considered as

shedding light on the value of the property belng wvalued.

{¢) The provisions &f this section shall be liberally construed to

the end that gg_expeft'witness is permitted a wide discretion in the

selection gj‘comparable sales. MNothipg in this section affects either

(1) the right of the court in its discretion to limit the number of
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sales used by a vitness or (2} the right fully to cross-examine the

witness concerning the sales.

Comment. Subdivision (c¢) is added to Section B1é to dlncorporate a
policy of liberal admissibility of sales on the theory that an error of
exclusion is more 1ikely to be prejudiclal than an error of admission.
This policy applies only to expert witunesses., 1Tt 1s not intended to
limit the court’s discretion in placing a reasonable limitation upon the
number of sales that may be admissible for any appraisal purpose so as
to avoid the cumulative effect of such testimony. ‘lor does it affect
the right of liberal cross-examination granted in Section 721. However,
the right of cross—examination may not be used as 2 means of placing
improper matters before the trier of fact, Uhile subdivision {c) adopts
a policy of liberality in fhe admissibility of comparable sales, this
policy is subject to the basic standard of comparability set out in sub-
division (b).

It should be noted that existence of project enh;ncement or blight
on comparable sales does not necessarlly affect their relevance under
this section. See Code Civ. Proe. § 1263.330 (changes in property value
due to imminence of project); City of Los Angeles v. Retlaw Enterprises,
Inc., 16 Cal.3d 473, 479-483, 546 P.2d 1380, 1383-1387, 128 Cal. Rptr.
436, 439-443 (1976).

10/164

Evidence Code § 817 (technical amendment})

SEC. 7. Section 817 of the Fvidence Code is amended to read:

817. (a) When Subject to subdivision (b), vhen relevant to the

determination of the value of property, a witnmess may take into account

as a basis for hts an opinion the rent reserved and other terms and cir-
cumstances of any lease which included thg property or property Ilnterest
being valued or any part thereof which was in effect within a reasonable

time before or after the date of wvaluation.
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[b)_A witness may take into account a lease providing for a rental
fixed by a percentage or other measurable portion of gross sales or
'gross income from a business conducted on the leased property only for
the purpose of arriving at his an opinion as to the reasonable net
rental value attributable to the property or property interest being
valued as provided in Section 219 or determining the value of a lease-
hold interest.

Comment. Section 817 is amended to make clear that subdivision (b)
is a limitation on subdivision (a). 1t should be noted that Section 817
applies only to the determination of the value of property and not to
such matters as loss of goodwlll since the determination of loss of

soodwlll does not entail a determination of "market value.” See Section

R11l and Comment thereto: Code Civ. Proc. § 12563.510 and Comment thereto.

10/165

Evidgnce Code § 819 (amended)

SEC. 8. Section 819 of the Evidence Code is amended to read:

819. Uhen relevant to the determination of the value of property,
a witness may take into account as a basls for his an opinlon the capi-
talized value of the reasonable net rental value attributable te

{a) To the land and existing improvements thereon {as distinguished
from the capitalized value of the income or profits attributable to the
business conducted thereon}.

(b) In the case of property for which there 1s no relevant market,

to the property regardless of existing improvements thereon.

Comment. Subdivision (b) is added to Section 8§19 to permit the
capitalization of income based on the property as if it were improved

for its highest and best use, whether or not 1t is presently so improved
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and regardless of existing improvements. This valuation technique is
permitted only in those special cases where there 1s no relevant market
for the property. Subdivision (b} is subject to the limitations of the
introductory portion of Section BI9 (the valuation technique may be used
only where “relevant” and only to determine the capitalized value of the
‘reasonable” net rental value attributable to the property) and is
subject to the other limitations of this article. See, e.p., Section
514 (opinion may be based only on matter of a type that “reasonably may

be relied upon by an expert’).

10/166

Evidence Code § 8522 (amended)

SEC. 9. Section 8522 of the Evidence Code is amended to read:

222, Hotwithstandiﬁg.the provisions of Sections 814 to 221, the
following matter is inadmissible as evidence and i1s not a proper basis
for an cpinion as to the value of property:

(a) The price or other terms and clrcumstances of an acgquisition of
property or a property lnterest if the acquisition was for a public use
for which the property could have been taken by eminent domain.

{b) The price at which ar offer or option to purchase or lease the
property or property ilnterest being valued or any other property was
made, or the price at which such property was optioned, offered, or
listed for sale or lease, except that an option, offer, or listing méy
be introduced by a party as an admlssion of another party to the pro-
ceeding; but nothing in this subdivision permits an admission td be used
as direct evidence upon any matter that may be shown only by opinion
evidence under Section B13.

(c) The value of any property or property interest as assessed for

taxation purposes or the amount of taxes which may be due on the prop-
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erty , but nothing in this subdivision prohibits the consideration of
actual or estimated taxes for the purpcse of determining the reasomnable

net rental walue attributable to the property or property interest being

valued. This subdivision does not apply in an action to ascertain the

value of property as assessed for taxation purposes.

(d) An oplnion as to the wvalue of any property or property interest
other than that béing wvalued.

{e) The influence upon the value of the property or property in-
terest being valued of any noncompensable items of value, damage, or
injury.

(f) The capitalized value of the income or rental from any property
or property interest other than that being valued.

(g) A transaction involving the trade or exchange of any property

including the property being valued.

Comment; Subdivision fc) of Sectlion 822 is amended to lncorporate
a provision formerly found in Revenue and Taxation Code Section 4986 and
to make clear that it does not apply in tax assessment cases.

Subdivision (g) 1s added to Secticn 822 to make clear that trans-
actions involving a'trade or exchange of property are not a proper basis
for an opinion since use of such transactions requires valuation of
property other than the property being valued. Sce subdivision {(2);
People v. Reardon, 4 Cal.2d 5307, 515-516, 483 P.2d 20, 26, 93 Cal. Bptr.
852, 858 (1971). It should be noted, howevef, thaf-subdivisiou {d} does

not prohibit a witness from testifying to adjustments made in sales of
- comparable property used as a basis for his opinlon. Herced Irrigation
bistriet v, Woolstenhulme, 4 Cal.3d 478, 501-5G3, 483 P.2d 1, 16-17, 93
Cal. Rptr. 833, 848-849 (i971).

Sectiéﬁ 822 does mnot prohibit cross-examination of a witness on any

nmatter precluded from admission as evidence if 3uch_crcss—exam1nation is

for the limited purpose of determining whether a witness based his
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opinion in whole or in part on matter that is not a proper basis for an
opinion; such cross-examination may not, however, serve as a means of
placing improper matters before the trier of fact. See Evid. Code

3% 721, 802, 803.

10/163

Revenue & Taxation Code § 473€ (amended)

SEC, 10. Section 493% of the Revenue and Taxation Code 1s amended
to read:

4946, (2) All or any portion of any tax, penalty, or costs, here-
tofore or hereafter levied, may, on satisfactory proof, be canceled by
" the auditor on order of the board of supervisors with the written con-
sent of the county legal adviser if it was levied or charged:

(1) liore than once.

{2) Frroneously or illegally.

(3} M the canceled portion of an assessment that has been de-
creased pursuant to a correction authorized by Article 1 (éommencing
with Section 4876} of Chapter 2 of this part.

(4) On property which did not exist on the lien date.’

{5) On property annexed after the lien date by the public entity
owning 1¢t.

(B}IOanroperty acquired prior to September 18, 1959, by the United
States of America, the state, or by any county, city,.school district or
other political subdivision and which, because of such public ownership,
became nmot subject to sale for delinquent taxes.

(b) On property acquired after the 1ieﬁ date by the United States

of Eﬁérica, if such property upon such acquisition becomes exempt from
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taxation under the laws of the ﬂnited States, or‘by the state or by any
county, city, schocol di%frict or other public entity, and because of
séch public ownership becoﬁés not subject to saié fof'deliﬁquent taxes,
no cancellation shall be made in respect of all or any portlon of any
sﬁch ﬁnpaid tax, or penalties or costé, but such tax, togéther with such
penalties and coété as may have accrued thereon while on the secured
roll, shall be-paid Ehfough escfow at tﬂe close of escrowvor, if unpaid
for any reasomn, they shall be collected like anf dtﬁer téxes on’' the
unsecured roii. If unﬁaid at the time set for Ehe sale uf property omn
the secﬁred”foil to ﬁhe‘state, they‘shall be tranéferréd'to tﬁe un-
secured roil pursuant to Section 2921.5, and collection thereof shall be
nade and had as pfovided therein, e#cept that the statute of limitations
Fon éﬁy éuit brought to collect such taxes and penalﬁies shall éommen&e
to run from the date of transfer of such taxes, penaltiés and costs to
the ﬁnsecuréd rdll, whichldéte ghall be entered on the ﬁnsecuréd roll by
thé audlitor opposite the namelof the assessee at the time such transfer
is made. The foregoing toli of the statute of limlitations shéll apply
retr;aétively to all such unpéid t#xes and penalties so transferred, the
delinquent dates of which are priof to the effective date of the amend-
menﬁ of Ehis section af.the 1959 Pepular Session.

If any propéfty desﬁribed in this subdivision 1s acquired by a
negot¥a£ed pufcﬁésé and sale, gift, devise, or eminent domain proceeding
after ﬁhe liéh dété bﬁt p?ior Eo'the commencement of the fiscal year for
which current taxes afé a lien on the propeftj, théjamouﬁt of such cur-
rent taxes shall be caﬁceled ané nelther the'peréon from wﬁoﬁ,the prop-

erty was acquired nor the‘public entity shall be 1liable for tﬁe-payment
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of such taxes. If, however, the property is so acquired after the com-
mencenent of the fiscal year for which the current taxes are a llen on
the property, that portion qnly of such current taxes, together with any
allocable penalties and costs thereon, which are properly a}lqcable to
that part of the fiscal year which ends on the day before the date of
acquisition of the property shall be paid through escrow at the close of
escrow, or if unpaid for any reason, they 7 shall be transferred to the
unsecured roll pursuant to Section 2921.5 and shall be collectible from
the person from whom the property was acquired. The portion of such
taxes,_together_with_apy penalties and costs thereon, which are alloca-
ble to thgt part of the fiscal year which begins on the date of the
acquisition of the property, shall be canceled and shall not be collect-
ible either from the person from whom the property was acquired nor from
the public enticty.

In no event shall any transfer of unpaid taxes, penalties or costs
be made with respect to property which has been tax deeded to the state
for delinquency.

For purposes of this subdivision, if proceedings for acquisition of
the property by emipent domain have not been commenced, the date of ac-
quisition shall be the date that the conveyance 1s recorded in the name
of the publie entity or the date of actual possession by the public
entity, whichever is earlier. If proceedings to acquire the property by
ewinent domain have been commenced and an order ef immediate possession

for possession prior to judgment obtained prior to acquisition of the

property by deed, the date of acquisition shall be the date upon or

after which the plaintiff =may take possession as authorized by swueh
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the order ef fwmeddnte pessessien for possession prior to judpgment

The subjeet of the amount of the €axes which muay be due en she
properety shal: net be vonsidered Felevant en any issuc ia the condem-
patien aetiem: and the mentien of said subieety either on the voir dive
examination of jurerss of during the examination ef witnessess or as 1
part of the courels inserneeiens to the Jury; of in argusent ef eounsels
or otherwisey vhald censtitute grFounds for a mistrial in any sush zcttens

Mo cancellation under paragraph (2) of subdivision (a) of this
section shall be made in respect of all or any portlon of any tax, or
penalties or costs attached thersto, collectible by county officers on
behalf of a municipal corporation without the written consent of the
elty attorney or other officer deslpnated by the city councll unless the
city council, by resolution filed with the board of supervisors, has
authorized the cancellation by county officers. The resolution shall
remain effective until rescinded by the city council. For the purpose
of this sectlon and Section 4926.9, the date of possession shall be the
date after which the plaintiff may take possession as authorized by
order of the court or as authorized by a declaration of taking.

Comment. The portion of Section 4385 that related to mention of
the amount of taxes which may be due on the property is superseded by
Evidence Code Section 822(c). O ther technical changes conform the

language of Section 4986 to that used in the Fminent Domain Law {Code
Civ. Proc. 5§ 1230.010-1273.050).
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